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IN THE UTAH COURT OF APPEALS

STATE OF UTAH,
BRIEF OF APPELLANT
APPELLANT
NOT IN CUSTODY

Plaintiffi'Appellee,
v.
JAMES SCOTT WALLBERG,

Case#20061024-CA

Defendant/Appellant.
BRIEF OF APPELLANT

JURISDICTION AND NATURE OF PROCEEDINGS
This is an appeal from a Final Judgement and Commitment in the Eighth District Court,
Duchesne County, for a Driving Under the Influence of Alcohol conviction- a Third Degree
Felony violation of Utah Code Ann. §41-6a-502 (1953 as amended), Unlawful Possession of a
Prescription Drug- a Class A Misdemeanor violation of Utah Code Ann. §58-17b-501 (1953 as
amended), Driving Without a Valid Registration conviction -a Class C Misdemeanor violation of
§41-la-1303(l) (1953 as amended), Speeding- a Class C Misdemeanor violation of §41-6a-601
(1953 as amended), No Evidence of Security- a Class B Misdemeanor violation of §41-12a-303.2
(as amended) . The case was tried to a jury on all five counts. Mr. Wallberg was found guilty of
four charges and ultimately sentenced to the Utah State Prison on concurrent sentences for an
indeterminate term of zero to five years confinement.
This Court has jurisdiction over this matter pursuant to Rule 26 of the Utah Rules of
Criminal Procedure, Rule 3(a) of the Utah Rules of Appellate Procedure, and Utah Code 78-2a3(2).
1

STATEMENT OF ISSUE PRESENTED ON APPEAL
AND STANDARD OF APPELLATE REVIEW
Mr. Wallberg asserts that there was insufficient evidence to support the jury verdict against
him.

f!

[I]n considering an insufficiency-of-evidence claim, we review the evidence and all

inferences drawn therefrom in a light most favorable to the verdict." State v. Honie. 57 P.3d 977
(Utah 2002). "We reverse a jury verdict only when the evidence, so viewed, is sufficiently
inconclusive or inherently improbable such that reasonable minds must have entertained a
reasonable doubt that the defendant committed the crime for which he or she was convicted." State
v. Puna 850 P.2d 1201, 1212 (Utah 1993). Upon review, "we determine only whether sufficient
competent evidence was admitted to satisfy each element of the charge[ and]
whether sufficient evidence was before the jury to enable it to find, beyond a reasonable doubt,
that the defendant committed the crime." Honie.
Mr. Wallberg asserts that his trial counsel was ineffective in trial as he failed to subpoena
an expert witness to counter the extrapolation evidence presented by the prosecution, failed to
bring in the doctor who tested his blood to establish the defense time-line and intoxication levels.
In order to establish ineffective assistance of counsel, Appellant must show that his
trial counsel's representation "fell below an objective standard of reasonableness," and that, absent
the deficient representation, a "reasonable probability" exists that the outcome would have been
different. A "reasonable probability" is defined as "a probability sufficient to undermine confidence
in the outcome." Strickland v. Washington, 466 U. S. 668, 688, 694 (1984).
CONSTITUTIONAL PROVISIONS. STATUTES. AND RULES
Any relevant text of constitutions, statutory provisions, or rules referenced in this brief and pertinent to the issues now before the court on appeal are contained herein or attached to this brief.
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STATEMENT OF THE CASE
Mr. James Scott Wallberg was charged by information on June 30, 2005 with a total of
five counts Driving Under the Influence of Alcohol, Unlawful Possession of Prescription Drugs,
Driving on a Suspended Driver's License, No Registration, Speeding, and No Proof of Security
(District Court Docket Entry No. 14-17). The arresting Officer applied for and received a
Warrant to draw bloodfromMr Wallberg to test for narcotics and alcohol. (D. # 4).
Mr. Wallberg retained private counsel for the trial and the trial was held on August 23,
2006 where he was convicted of all charges except the Unlawful Possession of Prescription Drugs
which the prosecution dismissed before the jury deliberated (D.#l 18). Mr. Wallbergfiredcounsel
after his conviction andfileda pro se Motion for New Trial (DM 169).
On October23, 2006 the Courtfileda Judgment and Commitment sentencing Mr. Wallberg
to zero tofiveyears in prison for the felony and concurrent jail time to be served in prison for the
four misdemeanor convictions (D.# 194-198).
Mr. Wallbergfileda Notice of Appeal on October 26, 2006 (DM 207). On November 3,
2006 the Duchesne County Attorney's Officefileda request for restitution after sentencing in the
amount of two thousand nine hundred and two dollars andfiftycents (D. #211). An Amended
Restitution Order was entered on November 15, 2006 for the amount of three thousand forty eight
dollars and seventy cents (D.# 234). Restitution amounts were put on hold until the conclusion of
the appeal-however, they were not related to the criminal offense but the cost of jail medical
treatment provided to Mr. Wallberg while he was incarcerated pending trial and sentence as well as
prior incarceration periods (D. # 259-260).
On November 9, 2006 Julie George was appointed as appellate counsel (DM 230).
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The original due date of the appeal was May 1, 2006, requests for extensions were filed and the
due date is July 2, 2007.
STATEMENT OF THE FACTS
After the jury was sworn in and opening statements were presented the State called its first
witness, Officer John Crowley of the Duchesne County Sheriffs Office (Transcript of August 23,
2006 Jury Trial, Page 50). Officer Crowley testified that he was patrolling Duchesne City on June
28, 2005 when he observed Mr. Wallberg in his vehicle-a white Ford truck-at 3:40 in the afternoon
(Tr. 51-52).
Officer Crowley was stationary in his patrol car running radar at a curve in the road where
the speed zone decreasesfrom40 miles per hour to 30 (Tr. 52). Crowley is certified to run radar
and is a certified instructor for teaching radar. Additionally, he had his radar calibrated and
believed it was working properly (Tr. 52-53).
A Mr. Wallberg's truck approached the stationary police car, Crowley testified that there
were no other cars in his line of sight and that he radared Mr Wallberg5 s truck at a rate of 41 miles
per hour (Tr. 54). Crowley paused for cars going the opposite way to pass then he entered the
road behind Mr. Wallberg and initiated a traffic stop by activating his lights (T. 54).
As Crowley walked up the vehicle to obtain documentationfromMr. Walberg, officer
Crowley was able to see beer on the passenger seat of the truck (Tr. 55). Mr. Wallberg handed
Crowley a California Government Identification card and a Social Security Card (Tr. 55). Officer
Crowley checked the identification in both California and Utah for driver's license information and
found that Mr. Wallberg5 s Utah license was denied for alcohol issues and that his California license
was revoked (Tr. 55).
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Officer Crowley testified that he could smell a slight odor of alcohol comingfrominside the
truck as well asfromthe person of Mr. Wallberg (Tr. 56). Additionally, officer Crowley found
that Mr. Wallberg had a temporary registration certificate on the window of the truck but that the
temporary tag had expired so at that time there seemed to be no valid registration or license to the
truck (Tr. 56). Officer Crowley testified that Mr. Wallberg was unable to provide proof of
insurance on the vehicle (Tr. 57).
The State offered exhibit #1 in its case as a certified copy of the driving status of Mr.
Wallberg which officer Crowley identified as a revocation as of June 28, 2005 for alcohol (Tr. 57).
Officer Crowley testified that when he asked Mr. Wallberg about the 18 pack of beer in the
seat that was still cold, Mr. Wallberg told the officer that he had nothing to drink that day but had
bought the beer in Thermopolis Wyoming which was a six to eight hour drivefromDuchesne City
(Tr. 59). Officer Crowley then testified that Mr. Wallberg stated he had drank a few beers earlier
that morning (Tr. 59). When Officer Crowley counted the cold cans of beer that were in the box
(not a cooler) there were eight beers missing (Tr. 60).
Officer Crowley testified that he then asked Mr. Wallberg to engage infieldsobriety tests
(Tr. 61). Mr. Wallberg told Crowley that he had injuries to his back and legs and would not be
able to perform thefieldsobriety tests (Tr. 61). Crowley testified that he gave Mr. Wallberg a
Horizontal Gaze Nystagmus Test which can be an indicator if someone is under the influence of
alcohol. Officer Crowley testified that Mr. Wallberg failed this test (Tr. 61-62). When officer
Crowley asked Mr. Wallberg to perform other tests he refused and stated such tests were
inadmissible as evidence (Tr. 62). Despite continued questioning, Mr. Wallberg refused to answer
anymore questions according to Crowley (Tr. 62).
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Officer Crowley then asked Mr. Wallberg to take a Breathalyzer test which he refused to do
despite Crowley trying for thirty (30) minutes to get him to do (Tr. 63).
Officer Crowley testified that he then obtained a warrant for a blood draw and had the
blood drawnfromMr. Wallberg at 7:20 p.m. about three and one half hours after his initial stop at
3:40 (Tr. 65).
Officer Crowley testified that the demeanor of Mr. Wallberg during the stop was rude (Tr.
66). That although his speech was a bit slurred and his eyes were a bit red and glossy but that "It
was nothing that would imply impairment to say that he would be fully impaired, but it wasn't that
of a typical person." (Tr. 67). Crowley testified that Mr. Wallberg's deamenor would be calm then
a little agitated, hostile then calm down again(Tr. 67). Next, Crowley testified that he would not
say that Mr. Wallberg was capable fo safely operating a motor vehicle because of his mannerisms
and totality of his actions (Tr. 67-68)
On cross-examination Officer Crowley testified that he has had no training in
ophthalmology or chemical training (Tr. 70) but he has made 20 to 30 DUI arrests in his career
(Tr. 79). Furthermore, Officer Crowley testified that when hefirstobserved Mr. Wallberg's
vehicle on 300 East in Duchesne that he did not believe Mr. Wallberg was impaired by alcohol.
Nor when he followed Mr. Wallberg to 100 West or when he turned his vehicle and pulled over
did he believe he was driving impaired (Tr. 82). From the time Officer Crowley observed Mr.
Wallberg to the time he began to converse with Mr. Wallberg there was no indication he was an
impaired driver (Tr. 82). Officer Crowley could not remember if Mr. Wallberg got out of the
vehicle when it wasfirstpulled over or if Crowley asked him to step out of it (Tr. 83). Crowley
asked Mr. Wallberg for his driver's license and registration and what Mr. Wallberg produced was a
California ID card and a Social Security Card (Tr. 84). Crowley testified that even when
6

Wallberg handed him the documents and stepped out of the vehicle he did not seem impaired by
alcohol (Tr. 85).
Officer Crowley testified that when he asked Mr. Wallberg for his insurance card on the
vehicle that he could then smell alcohol on Mr. Wallberg5 s breath (Tr. 86) and at that point asked
him if he had been drinking alcohol. However, Crowley acknowledged that the smell alone was not
enough to conclude that Mr. Wallberg was impaired (Tr. 88). Crowley testified that Mr. Wallberg
had red glossy eyes and slurred his words at the end of when he was speaking and that alone was
not enough to determine if Mr. Wallberg was intoxicated (Tr. 90).
At that point Crowley had Mr. Wallberg engage in field sobriety tests (Tr. 91). Mr.
Wallberg indicated he could not engage in the physical tests due to leg and back injuries so Officer
Crowley had him engage in the Horizontal Gaze Nystagmus test to see if it indicated impairment
(Tr. 91).
Crowley testified that Mr. Wallberg understood the instructions of the test and that he
stood up and followed the guidance as a sober person would do therefore no indication of
impairment (Tr. 93). Defense counsel went through the instructions of the test and how it is to be
performed as set forth by the National Highway Traffic safety Administration Standards (Tr. 9699). Counsel asked Officer Crowley if he had been trained according to standards that if he
detected nystagmus (jerking of the eye) during the test that he was not supposed to move the
testing object and stop to see if the eye recovered (Tr. 99) Officer Crowley testified that he had
never been trained to do that (Tr. 99).
Officer Crowley also testified that once he found the degree of onset of nystagmus he took
the number 50 and subtracted the number of nystagmus which in this case was 20 (Tr. 100). The
result is the amount of blood alcohol level or .3 (Tr. 101). That indicated that Mr. Wallberg was
7

intoxicated to a point of .3 which is very high and Mr. Wallberg was not acting consistent with
intoxication to that high of a degree (Tr. 101).
Officer Crowley later testified that the blood draw on Mr. Wallberg occurred three and a
half hours after the stop in the case (Tr. 103).
Antwanette McCoy a state Forensic Toxicologist testified that in using a head space gas
chromatography mass spectrometer that the blood of Mr. Wallberg was tested and that it indicated
he possessed .06 grams of ethanol per 100 milliliters of blood (Tr. 111-115). Four samples were
done indicating 07, .069, .071 and .07 (Tr. 116). Using training regarding absorption rates and the
burn off alcohol in a person's system, McCoy testified that at .069 at the time of the test that three
and a half hours earlier that Mr. Wallberg's blood alcohol content would be over .08 (Tr. 116117).
Scott Hathcock testified that he employed as a Highway Patrol Officer in Utah and that he
is charged with maintaining the breath alcohol instrumentation in police departments and jails
through seven counties in Utah (Tr. 119). In his job he is trained to do the extrapolation of blood
alcohol obsorbtion rates (Tr 120). Trooper Hathcock was then certified as an expert by the Court
which was stipulated to by defense counsel. Hathcock testified that in looking at the test result of
.069 three and one half hours after the stop and therefore last ingestion of alcohol that the blood
alcohol rate-taking into account variable factors- would be . 114 at the time of the stop (Tr. 122)
and over .08 -which is the legal limit in Utah (Tr 124).
Mr. Wallberg took the stand in his own defense and testified that he was in Duchesne at
4:30 or 5:00 in the afternoon in question and he was traveling down the street in the flow of traffic,
signaled, turned and was proceeding down highway 191 toward Price Utah when Officer Crowley
pulled him over (Tr. 127-128). Officer Crowley approached the car and asked for his license and
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went back to the patrol car (Tr. 128). The officer returned to the truck and indicated that Mr.
Wallberg did not have a valid license and asked him to get out of the car to perform field sobriety
tests (Tr. 128). Mr. Wallberg told Crowley he could not do the tests due to leg and back injuries
(Tr. 128).
Mr. Wallberg stated that when he told the officer he could not do the physical tests due to
his injuries that Crowley began to taunt him stating "why are you guilty?" and asking him
repeatedly to take the tests (Tr. 129). Mr. Wallberg agreed to take the HGN test and said that he
had no problem performing the test (Tr 129). Mr. Wallberg testified that he bought the truck a
month prior and paid for one year's tax and registration and licensing that it was a requirement in
order to drive the truck oflFthe lot from the Ford dealer in Provo (Tr. 130). He testified that it had
insurance for three months. Furthermore, he testified he was not speeding to his knowledge that
he was driving with the flow of traffic with cars ahead of him and behind him when the officer
pulled him over (Tr. 131). Wallberg testified that he stopped in Myton and had two beers with his
friend but had nothing other than that to drink and had not been drinking in Wyoming (Tr. 131).
The stop took about a half an hour then after he was arrested he was taken to the jail for he was in
a holding cell for a brief period of time. He was then driven to the hospital at speeds of 85 to 90
miles per hour. While being driven there Crowley entered a high speed chase with a motorcycle
and drove very fast on rain covered roads. Mr. Wallberg asked that he slow down and not drive
straddling the yellow road divider and go at such speeds in the rain (Tr. 132-133).
On cross-examination the jail booking sheet indicated a booking time of 3:22 in thee
afternoon (Tr. 138) Additionally, Mr. Wallberg testified that he could have had three beers when
he visited his friend and she drank three beers and he left her two beers which accounted for the
eight missing cans in the box of beer found in the front seat of his truck (Tr. 140).
9

The jury convicted Mr. Wallberg of all charges except the possession of medication which
the prosecutor moved to dismissfromthe Information before deliberation (Tr. 179-180).
SUMMARY OF THE ARGUMENT
Mr. Wallberg states that there was insufficient evidence to convict him on the basis that
there was no legitimate ground to have pulled him over in thefirstplace, let alone test him with the
HGN test, arrest him, blood test him or to even extrapolate that he was over the legal limit at the
time of the arrest.
Mr. Wallberg also insists that his trial counsel was ineffective for failing to subpoena the
doctor who did his blood draw at the hospital, failing to subpoena an expert witness to counter the
state's extrapolation theory and provide exculpatory evidence.
ARGUMENT
I.

THERE WAS INSUFFICIENT EVIDENCE TO WARRANT A GUILTY
VERDICT IN THIS CASE.
Mr. Wallberg asserts that there was insufficient evidence to justify a jury verdict of guilty in

this case.

,f

[I]n considering an insufficiency-of-evidence claim, we review the evidence and all

inferences drawn therefrom in a light most favorable to the verdict." State v. Honie. 57 P.3d 977
(Utah 2002). "We reverse a jury verdict only when the evidence, so viewed, is sufficiently
inconclusive or inherently improbable such that reasonable minds must have entertained a
reasonable doubt that the defendant committed the crime for which he or she was convicted " State
v.Dunn, 850 P.2d 1201, 1212 (Utah 1993). Upon review, "we determine only whether sufficient
competent evidence was admitted to satisfy each element of the charge[ and]
whether sufficient evidence was before the jury to enable it to find, beyond a reasonable doubt,
that the defendant committed the crime." Honie.
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In keeping with the requirement to marshal all of the evidence in light of the jury's
verdict-Mr. Wallberg insists that there was simply not enough credible evidence to support his
conviction. He does acknowledge that Officer Crowley is a police officer, that he was behind him
on the road to pull him over and that the officer stated he pulled him over for speeding. However,
Mr. Wallberg asserts he was not speeding but driving with the flow of traffic. Additionally, he had
temporary license tags on his car which indicated it was recently purchased from a dealer. That
lends credibility to Mr. Wallberg's testimony that the truck was insured and registered. It is highly
likely that the state records division had not yet recorded that information yet. However, there is
no credible evidence to dispute Mr. Wallberg's version of the registration and insurance issue.
Even if the jury found that the stop was legal and the questioning was legal, there is no credible
evidence to support the officer's questions of intoxication. Up that point in the stop the officer
testified he saw nothing and Mr. Wallberg exhibited nothing to indicate he was impaired. Only
after the stop, the questioning and the return to the truck to discuss the insurance did he claim to
smell alcohol. However, Mr. Wallberg had a reasonable explanation as to why he could not do the
physical field sobriety tests. Furthermore, only one indicator, the HGN showed any probable sign
of impairment and that was performed incorrectly according to Mr. Wallberg and its conclusion
was faulty. Under the HGN test Mr. Wallberg would be intoxicated to a point of .30 not .08 and
the officer testified that Mr. Wallberg certainly did not indicate he was intoxicated to the point of
.30. Therefore, the office had no reliable evidence to assume Mr. Wallberg was intoxicated. No
further DUI testing should have been done. However, Mr. Wallberg was taken to jail, taken to a
hospital, placed in a car that was then in a high speed chase and driven at speeds of 85 to 90 MPH
to the hospital where the test indicated he was .06 blood alcohol level that was in legal range.
Experts testified about absorption rates and extrapolation figures to determine that at the time of
11

the stop Mr. Wallberg would be over .08 however, no testimony regarding when Mr. Wallberg ate,
what he ate, his weight, height an other medical or physical issues were introduced to support the
testimony in relation to the rate he absorbed alcohol. Therefore any extrapolationfiguresare,
according to Mr. Wallberg, unreliable in this case.
Mr. Wallberg asserts that unreliable unverified extrapolation rates of a blood alcohol level
in comparison to the legal limit— in conjunction with the faulty HGN and no other indication of
impairment clearly shows that there was insufficient evidence to support the jury verdict of guilty
fortheDUI.
H

MR. WALLBERG ASSERTS THAT HIS TRIAL COUNSEL WAS
INEFFECTIVE FOR FAILING TO INTRODUCE EXCULPATORY
EVIDENCE OF THE BLOOD DRAW AND AN EXPERT TO COUNTER
THE; GOVERNMENT'S EXTRAPOLATION THEORY.
Mr. Wallberg asserts that his trial counsel should have subpoenaed the doctor at the

hospital who conducted the blood draw of Wallberg. Mr. Wallberg insists that the doctor could
have testified about an independent HGN test done at the hospital, the exact time of the blood
draw and the rate of alcohol absorption. Further Mr. Wallberg insists that his defense attorney
should have subpoenaed a separate expert witness to counter the prosecution's theory of
extrapolation to determine the level of intoxication during his operation of the vehicle. Mr.
Wallberg insists thai had these two witnesses testified that the jury would have not been able to
find him guilty-based on the circumstantial evidence that he may have been legally intoxicated
when he was operating his vehicle.
Mr. Wallberg insists that as the officer testified that Mr. Wallberg's operation of the vehicle
was not a basis to establish intoxication, the blood draw showed a level of .06 which is under the
legal limit-the only way the jury could have convicted him was based on the prosecution's theory
12

of extrapolation alone. If an expert witness had testified for the defense about the differences in
extrapolation, the inaccuracy of HGN test, the differences in rate of absorption etc. then the jury
would have no evidence to convict him.
Mr. Wallberg claims that his trial counsel's ineffectiveness violated his rights under both the
United States and Utah Constitutions. See U.S. Const, amend. VI; Utah Const, art. I,
§ 12. "When an inefifective assistance of counsel claim fis raised for the first time on appeal without
a prior evidentiary hearing, it presents a question of law.1" State v. Holbert 61 P.3d 291 (Utah Ct.
App. 2002)(quoting State v. Bryant 965 P.2d 539, 542 (Utah Ct. App. 1998)).
"In order to succeed on an ineffective assistance of counsel claim, Defendant must show
(1) trial counsel's performance was deficient by falling below an objective standard of
reasonableness, and (2) trial counsel's deficient performance prejudiced Defendant by depriving
him of a fair trial." State v. Holbert 61 P.3d 291 (Utah Ct. App. 2002) (citing Strickland v.
Washingtoa 466 U.S. 668, 687 (1984)). If Defendant "fails to establish either of the two parts of
the Strickland test, counsel's assistance was constitutionally sufficient, and we need not address the
other part of the test." Id. (quotations and citation omitted). Respecting the first prong of the
Strickland test, "we must indulge in the strong presumption that counsel's conduct falls within the
wide range of reasonable professional assistance; that is, the defendant must overcome the
presumption that under the circumstances, the challenged action might be considered sound trial
strategy." State v. Bryant. 965 P.2d 539, 542 (Utah Ct. App. 1998) (quotations and citations
omitted). Respecting the second prong of Strickland, "[t]o demonstrate prejudice, '[Defendant
must show that there is a reasonable probability that, but for counsel's unprofessional errors, the
result of the proceeding would have been different.'"
Here, Mr. Wallberg insists that had his trial counsel subpoenaed the necessary experts to
13

counter the prosecution's extrapolation theory there would have been no credible evidence to find
he was intoxicated at the time he was in operation of his vehicle. Furthermore, had the doctor at
the hospital testified, the time of the blood draw would have been in question and therefore the
extrapolation time would have been subject to scrutiny by the jury. Finally, Mr. Walberg insists the
doctor could have testified to separate independent exculpatory tests that would have established
that Mr. Wallberg was not intoxicated. Without this counter evidence Mr. Wallberg insists that his
trial counsel failed to effectively defend him.
CONCLUSION
Mr. Wallberg respectfully requests that this Court rule that there was insufficient evidence
to convict him at trial based upon the intoxilyzer result, the extrapolationfigures,thefieldsobriety
test and his demeanor.
Furthermore, had his trial counsel effectively represented him that the jury would have had
exculpatory evidence that would have ensured his acquittal. He seeks to have this Court vacate
his conviction and remand the case for a new trial.
RESPECTFULLY SUBMITTED this Q <
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P.O. Box 206

U^CPUTY

Duchesne, Utah 84021
(435)738-0184
IN THE EIGHTH JUDICIAL DISTRICT COURT OF THE STATE OF UTAH
DUCHESNE COUNTY, ROOSEVELT DEPARTMENT
—oooOooo—
STATE OF UTAH,

JUDGMENT AND
COMMITMENT ORDER

Plaintiff,
vs.

Criminal No. 051800108

JAMES SCOTT WALLBERG,

Judge John R. Anderson

Defendant.
—oooOooo—

DRIVING UNDER THE INFLUENCE OF ALCOHOL AND/OR DRUGS (WITH
PRIORS) - A THIRD DEGREE FELONY
DRIVING ON SUSPENDED OR REVOKED OPERATOR'S LICENSE - A CLASS B
MISDEMEANOR
NO REGISTRATION - A CLASS C MISDEMEANOR
SPEEDING - A CLASS C MISDEMEANOR
NO EVIDENCE OF SECURITY - A CLASS B MISDEMEANOR
The above-entitled case came before the Court for an Sentencing on Monday, October 23,
2006, the Honorable Judge John R. Anderson presiding. The defendant was present and was
represented by his attorney, Grant H. Charles. The State of Utah was represented by Stephen D.
Foote, Deputy Duchesne County Attorney. Also present was Agent Steve Hooley, Adult
Probation and Parole. The Court received and reviewed the Pre-Sentence Investigation Report

prepared by Adult Probation and Parole. Statements were made by counsel for the parties.
NOW THEREFORE, based upon the file and record herein, it is hereby ORDERED,
ADJUDGED AND DECREED as follows:
That the defendant has been convicted by his own pleas of guilty of the offenses of
Driving Under the Influence of Alcohol and/or Drugs (With Priors), a Third Degree
Felony, in violation of Section 41-6a-502 UCA (1953) as amended; Driving on Suspended or
Revoked Operator's License, a Class B Misdemeanor, in violation of Section 53-3-227(3)(a)
UCA (1953) as amended; No Registration, a Class C Misdemeanor, in violation of Section 41la-1303(l) UCA (1953) as amended; Speeding, a Class C Misdemeanor, in violation of
Section 41-6a-60l UCA (1953) as amended: and No Evidence of Security, a Class B
Misdemeanor, in violation of Section 41-12a-303.2 UCA (1953) as amended.
That for the offense Driving Under the Influence of Alcohol and/or Drugs (With
Priors), a Third Degree Felony, it is hereby ordered that the defendant is sentenced to serve an
indeterminate term of not to exceed five (5) years in the Utah State Prison. That for the offense
Driving on Suspended or Revoked Operator's License, a Class B Misdemeanor, it is hereby
ordered that the defendant is sentenced to serve six (6) months in the Utah State Prison. That for
the offense of No Registration, a Class C Misdemeanor, it is hereby ordered that the defendant
is to serve three (3) months in the Utah State Prison. That for the offense of Speeding, a Class
C Misdemeanor, it is hereby ordered that the defendant is to serve three (3) months in the Utah
State Prison. That for the offense of No Evidence of Security, a Class B Misdemeanor, it is
hereby ordered that the defendant is sentenced to serve six (6) months in the Utah State Prison.
Said prison sentences shall run concurrent with each other.
The defendant is remanded to the Duchesne County Sheriff to be transported to the Utah

State Prison. Thereafter, the defendant is remanded to the custody of the Board of Pardons.
Commitment is forthwith.
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day of October, 2006.

DISTRICT COURT JUDGE
Approved as to form
STA'*

(aranrarQiafles
Attorney for Deft
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^e Clerk of the District Court, do
he'^by I^M*V *ha* the above and foregoing is a
ful> true and correct copy of the original document
which is on file in my office.
In witness whereof I hereunto set my hand and seal
of that said Court above mentioned, this b"
day of.

By.
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A.P. Mb!*

JOANNE McKEE
Deputy

State of Utah vs James Scott Wallberg
Case No. 051800108
CERTIFICATE OF FAXING
I hereby certify that on the ^ ^ day of October, 2006,1 delivered a true and correct
copy of the foregoing proposed Judgment and Commitment Order to the attorney for the
defendant, at:
Grant H. Charles
Attorney at Law
PO Box 1182
Duchesne, UT 84021
by hand.
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Legal Assist;
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ADDENDUM B

FILED
DISTRICT COURT
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OCT 7 6 2008
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GRANT H. CHARLES, 10865
Attorney for Defendant
JAMES SCOTT WALLBERG
P.O. Box 1182
Duchesne, UT 84021
Telephone: (435) 722-3003

IN THE EIGHTH JUDICIAL DISTRICT COURT,
DUCHESNE COUNTY, DUCHESNE DEPARTMENT
STATE OF UTAH,

Trial Court No.: 051800108

Plaintiff and Appellee,
vs.
JAMES SCOTT WALLBERG
Defendant and Appellant.

NOTICE OF APPEAL

JUDGE: JOHN R. ANDERSON

Notice is hereby given that defendant and appellant,
JAMES SCOTT WALLBERG, through counsel, GRANT H. CHARLES,
appeals to the Utah Court of Appeals the final Judgment of
the Honorable John R. Anderson entered in this matter on
October 23, 2006.
The appeal is taken from the entire judgment.

Dated:

/W?Jb/2/yi&

Attorney of Record

CERTIFICATE OF MAILING OR DELIVERY
I certify that a copy of the attached document was sent to the following people for
case 051800108 by the method and on the date specified.

METHOD
By Hand

Dated this j >?6

day of (\ph*J^

NAME
Karen Allen
Duchesne County Attorney

2006.

tSRAWH.CI
Attorney for Defendant

